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Gurrent Lopics. 
HE New York Court of Appeals has just 
affirmed the decision of the Appellate 
Division of the Supreme Court, Third De- 
partment, which held to be unconstitutional 
that clause of the Civil Service Law which 
provides that the candidate for a position 
who stands at the head of an eligible list 
must be appointed. Mr. Justice Herrick, 
who wrote the opinion, held that the clause 
referred to violated the Constitution for the 
reason that it deprived the appointing power 
of its prerogative to exercise choice of selec- 
tion; that while the legislature might limit 
the appointing power to selection from two 
or three highest on the list, it could not con- 
stitutionally restrict it to the one who was 
highest. The effect of the Court of Appeals’ 
decision seems to be to give appointing pow- 
ers free choice of any of the names on the 
eligible lists, for, the restriction which the 
present law imposed having been declared 
null and void, there would seem to be no 
other statutory restriction or limitation in 
force. In commenting upon this decision 
the Albany Evening Journal says, with force: 
“ And why should not the whole eligible list 
be opened to the appointing power when a 
position is to be filled? When an examina- 
tion is held its object is to determine how 
many of the applicants for a position are 
competent to fill it. All who pass the ex- 
Vor. 61— No. 19. 
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amination at or above a certain percentage 
are held to be competent, and their names 
are placed on the eligible list. If the appoint- 
ing power has not the right to select any 
name on the list, then the word ‘ eligible’ is 
wrongly used to describe the list, and the 
purpose of the examinations is not to deter- 
mine ability, but to establish finely differ- 
entiated degrees of apparent ability.” 


After long agitation it seems that now the 
majesty of the law is to be successfully in- 
voked to prevent the destruction of the feath- 
ered tribes that inhabit the forests and fields, 
not only adding to the pleasures of human 
life, but performing utilitarian services of no 
mean order in ridding us of destructive in- 
sects. The legislature of New York has 
passed and Governor Roosevelt has signed 
the Hallock bill, which provides, in sub- 
stance, that the plumage or skins of wild or 
song birds shall not be “ possessed for com- 
mercial purposes,” which provision is in- 
tended to cover also the killing of birds in 
this State and the shipping of them to other 
States, for after killing they would be “ pos- 
sessed for commercial purposes.” The house 
of representatives has passed what is known 
as the Lacey bill, under whose provisions 
importation of birds, game or bird skins from 
foreign countries or adjacent States are im- 
mediately subject to the local laws of the 
State into which they are taken. It is a re- 
grettable fact that it has not seemed possible 
to engender a feeling in the feminine mind 
against the use of the plumage of birds as 
ornaments sufficiently strong to prevent the 
slaughter of the feathered tribe, although it 
is to be hoped that the arm of the law will 
prove powerful enough to do so. 


The English house of commons recently 
refused, by the decisive vote of 72 to 195, to 
give a second reading to the bill introduced 
by Mr. Wharton, M. P., ostensibly to amend 
the laws relating to capital punishment, but 
in reality to re-establish flogging as a penalty 
for a number of offenses — that is, to go 
back to a system which has been tried, dis- 
credited and disused. The proponents of the 
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bill appear to have made out but a weak case 


in favor of reversing the fixed policy of the 
legislature for nearly fifty years. The author 
of the bill, while not denying the allegation 
that the use of the lash was brutalizing, as- 
serted his strong belief that it was deterrent 
to a particular class of criminals, while a 
long period of solitary confinement would be 
more brutalizing than a shorter term with 
the lash in the case of an uneducated man of 
a low type of mind. Unless flogging was to 
be inflicted for outrages upon women and 
children, the sooner corporal punishment 
was swept away altogether, the better. In 
arguing against the proposed change Mr. 
Asquith said that whatever might be the ef- 
fect of the bill as a consolidating measure, it 
had for its main object the extension of the 
punishment of flogging, which was to be ex- 
tended to certain offenses for the commission 
of which it was not now legal. That being 
the governing object of the measure, he did 
not hesitate to avow that he was unalterably 
opposed to it. The majority of the English 
bench had never in their lives awarded the 
sentence of the lash. No prima facie case 
had been made out for the extension. He 
could imagine nothing more repugnant to 
the principles of justice than to say that, be- 
cause a man had committed a savage offense, 
the law should begin its punishment of him 
with a correspondingly savage treatment. 
Then as to the effect on the person punished. 
No man, he believed, had ever been reformed 
by the punishment of the lash. With regard 
to its effect as a deterrent, it was impossible 
to look upon a punishment as having that 
effect, when, in its application to different 
cases, there was no more certainty about it 
than that of a chance in a lottery. He hoped 
the government would resist this attempt to 
alter the criminal law in a retrograde direc- 
tion. Sir M. White-Ridley said that having 
seen something of the administration of the 
criminal law since he had held the office of 
home secretary, he did not hesitate to say 
the change proposed in the law was not a de- 
sirable one. With regard to juvenile offend- 
ers, he reminded the ‘house that the 
government had a bill, which he hoped 








would in due course reach that house, in 
which it was sought to prévent juvenile of- 
fenders being sent to prison at all. Impris- 
onment would be substituted by a short 
administration of the birch. He believed 
the particular kind of crime which the bill 
sought principally to deal with was not on 
the increase, and there was nothing to show 
that the present powers of the law were in- 
adequate to deal with it. An almost unan- 
swerable objection to the bill was the 
uncertain character of the punishment pro- 
posed. If there was any change in the law 
desirable he thought it was in the direction 
of abridging the existing power of ordering 
the punishment of flogging a second time. 
The vote on the second reading of the bill 
seems to show that the house of commons 
agrees with the verdict of modern experi- 
ence and civilization, that the use of the lash 
is a disgrace to the statute-book, and that 
there is no real difference between the thumb 
screw and the lash. This action seems to 
have given an effective quietus to the recru- 
descence of what the English papers call 
“ flagellomania ”’ among unthinking people 
who, in defiance of history and statistics, 
have been laboring under the delusion that 
the lash is the best corrective of crime. 


The Atspany Law JouRNAL has been 
favored by the author with a copy of the lit- 
tle pamphlet, “ Tales Told by Handwriting,” 
by William J. Kinsley. The pamphlet is 
composed of articles which originally ap- 
peared in the Saturday Evening Post. The 
subject of expert handwriting is treated ad- 
mirably by one who has studied it long and 
thoroughly, and in a way that will be espe- 
cially interesting to lawyers. Here is a sam- 
ple taken at random: 

“ When a handwriting once becomes set- 
tled and firmly fixed it is an impossibility to 
thrown it aside like a cast-off coat and put on 
a new one at will. It is here that a person 
who attempts to disguise his own writing or 
to simulate that of another meets with in- 
superable obstacles. No one knows of the 
characteristics of his own writing. They are 
so common and have been acquired so un- 
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consciously that the writer himself is usually 
unaware of their presence. Even did the 
writer know his characteristics, he could not 
throw them off. When a person attempts to 
simujate the handwriting of another he 
doubles his difficulties. He imagines that 
he knows all of the characteristics of the 
other hand, and that he has the skill to imi- 
tate them. To simulate characteristic hand- 
writing, full of departures from the copybook 
style, is far more difficult than to produce 
conventional or copybook handwriting hand. 
In simulating the handwriting of another 
your hand and mind would be doing double 
duty — endeavoring to avoid your own and 
trying to copy the characteristics of the 
other. Emerson has pointed out that ‘ every 
man is a prisoner to his powers.’ Once our 
handwriting passes the formative period and 
becomes settled, it has departed from the 
standard, and these departures are termed 
characteristics. These characteristics are 
the hall-marks of identification.” 

Prof. Kinsley relates a number of interest- 
ing “romances of the pen,” and tells one or 
two tales which, though undoubtedly true, 
almost beggar belief. He has illustrated the 
text of his pamphlet with a number of inter- 
esting plates. Among other statements he 
makes is one to the effect that “ no man can 
write his name twice exactly alike — that is, 
so that when one signature is placed over 
another, and the two held up to the light, 
but one signature appears. When two sig- 
natures are found that exactly superimpose, 
it may be accepted as a fact that at least one 
of them is a forgery. In all handwriting 
there is a normal, healthful variation.” 
Prof. Kinsley believes that the remedy for 
all existing evils in this connection is to 
have official court experts. 


Leading lawyers in the city-of Albany are 
taking active steps toward the formation of 
an Albany County Bar Association. The 
preliminary meeting for that purpose was 
held last week, at which Mr. William P. 
Rudd was chosen chairman and Mr. Jacob 
C. E. Scott, secretary. The following were 
present: Marcus T. Hun, James F. Tracey, 








James 'W. Eaton, A. Page Smith, (Charles H. 
Mills, Charles J. Buchanan, George Lawyer, 
E. D. Flanigan, W. P. Rudd, E. C. Knicker- 
bocker, Richard W. Brass, Edward W. 
Rankin, Frederick E. Wadhams, Robert W. 
Scott, Joseph A. Lawson, Robert W. Hardy, 
A. L. Andrews, Z. A. Dyer, Jacob L. Ten 
Eyck, S. T. Hull, Edward T. Chapman, Lan- 
sing Hotaling, C. F. Bridges, N. Spaulding, 
D. A. Thompson, John F. Farrell, Gaylord 
Logan, Howard Hendrickson and Rufus 
Kimball. Three committees were appointed. 
The first is on organization and incorpora- 
tion. It is proposed to incorporate the asso- 
ciation under the membership incorporate 
act, in which provision is made for county 
bar associations. A second committee was 
on constitution and by-laws, and the other 
was to nominate officers. Adjournment was 
taken subject to the call of the chairman, and 
it was announced that the next meeting 
would be a general one for the purpose of 
forming a permanent organization. There 
has never been a county bar association in 
this county, although Rochester and Buffalo 
have strong societies, and New York has its 
famous New York Bar Association. The 
only organization of lawyers in this city sim- 
ilar to the bar associations was a lawyers’ 
dining club, formed some years ago, and a 
lawyers’ society, formed a great many years 
ago. Neither associations were of long ex- 
Every indication points to the suc- 
cess of Albany’s initial bar association. 





istence. 


Hotes of Gases. 

Trade-Mark. —In Hygeia Distilled Water Co. 
v. Hygeia Ice Co., decided in the Supreme Court 
of Errors of Connecticut in April, 1900, it was held 
that where a corporation had adopted as a trade- 
mark the word “ Hygeia” to designate its products 
of artificial and distilled water and beverages made 
therefrom, so that wherever the products are sold 
the word indicates to the trade and among the 
consuming public that the products are those of 
such corporation, it is entitled to protection in the 
use of such word in the making and selling such 
water and beverages, such word not being merely 
descriptive of the goods, but also indicative of 
their origin; but that such corporation has no ex- 
clusive right, as against other corporations, to the 
use of the word “ hygeia” in its corporate or busi- 
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ness name as indicating that its modes of manu- 
fecture of products are in accordance with 
hygienic methods. The court said in part: 

The trial court has enjoined the defendant 
against dealing in distilled water and its various 
products under any corporate or business name 
which contains the word “ hygeia.”’ There is here 
no question as to the use of a corporate name in 
this business, which, by reason of similarity, un- 
lawiully infringes the plaintiff’s interest in its own 
corporate name, nor of a dishonest and fraudulent 
use of the name by the defendant to the injury of 
the plaintiff. These questions are settled in favor 
oi the defendant by the final judgment on the first 
end third counts. The sole question, as affecting 
the point under discussion, is this: Has the de- 
fendant a right to use the word * Hygeia” in its 
corporate or business name as indicative of its 
mode of manufacture, notwithstanding some inci- 
dental injury results to the plaintiff's business irom 
that use? It is found as a fact that the defendant 
manufactures artificial ice from filtered and dis- 
tilled water by a peculiar process calculated to 
produce an absolutely pure ice, and for that reason, 
in good faith, and in ignorance of the plaintiff's 
existence, it used the word * Hygeia” to associate 
its meaning with the ice produced by this special 
process, involving filtration and distillation; and 
that since its incorporation, in pursuance of a de- 
sign entertained at that time, it has dealt in the 
water so distilled and filtered, in its liquid as well 
as in its frozen form, and in various products of 
that water. Ii this is a correct use of the word 
the defendant's right to use it in this manner can- 
not be destroyed by the plaintiff's adoption of its 
trade-mark. We must, therefore, examine the real 
significance of the word more carefully than 
seemed necessary at the former hearing. The 
Greek word “hygeia”’ means “health.” When 
the daughter of A®sculapius was deified as the 
goddess of health she was named “ Hygeia.” The 
Latin word “salus” means “health,” and this 
name also was given to the Roman goddess of 
health. Both words passed into the English lan- 
guage. The name of the divinity was confined to 
the Greek form. The derivatives of “ salus” came 
into common use. The Greek word for health was 
at first appropriated mainly, if not wholly, to medi- 
cul literature; but within the past century it has 
passed, with many derivatives, into common use. 
We find its definition when used as a noun in 
medical literature in the title of a book published 
in 1682: “ Hygeia, Jd Est Bone Valetudinis Con- 
scrvande Thesaurus Lucupletissimus.” It is used 
with a similar meaning in many medical books 
and journals, French and German, as well as 
English (although its primary meaning seems al- 
ways to have been health). (See Foster, Enc. 
Dict.) It is used in this sense in 1802 in Beddoe’s 
“ Hygeia, or Essays Moral and Medical.” In 1841 
it is used as meaning the means or system of pre- 





serving health by Emerson in his “ Essay on 
Nominalist and Kealist” (imerson’s Essays, 2d 
ser., p. 226). Dr. Richardson uses it with a sim- 
ilar meaning in an address to the Social Science 
Association on the arrangement oi a city so as to 
reduce the rate of mortality: “ Hygeia, or the City 
of Health” (Chambers’ Journal, January 20, 1877). 
And in the Oxiord English Dictionary it is defined 
as “a system of sanitation or medical practice.” 
During the present century, and especially during 
the past forty years, the word has been freely used 
with an adjective meaning (as appears from the 
finding), as expressing the medically healthful 
property or effects oi places, food, clothing, etc. 
This meaning of a means or method of preserving 
health it has always had in medical literature, and 
for a long period in general literature, although 
the transfer from medical to general literature has 
not been recognized by many oi the standard dic- 
tionaries. The recognition of such changes often 
lollow slowly. But the authority of the Oxford 
English Dictionary is of the highest, and it estab- 
lishes, not a new use, but the recognition of a long- 
ccutinued use. We cannot doubt that “ Hygeia,” 
whether used as a substantive, to express a process 
or means of preserving health, or, with an adjec- 
tive sense, to describe an object as resulting from 
the operation of hygein method, is an English 
word, to the use of which, with that meaning, 
every one is entitled. It is suggested that such 
meaning of the word arose from the sale of the 
plaintifi’s products. This is palpably, and even 
absurdly, untrue. The rapid increase in the use of 
hygeia and its derivatives commenced long before 
the plaintiff's business enterprise was conceived, 
and is due to the force of a widespread social 
movement, which has made professional investiga- 
tion of the laws of health a common study, which 
demands the application of the rules of hygeia to 
the preparation of everything we eat, drink or 
wear, to the construction and maintenance of our 
houses, factories and public buildings, and to the 
arrangement and care of our cities. So strong and 
widespread has this movement been, that, to ex- 
press its exaggerated operation, we have found it 
necessary to coin and adopt into the language the 
word “ hygeiolatry.” Hygeia is a word of peculiar 
value. By reason of its passage into general liter- 
ature from the medical it has a significance which 
the derivatives of “salus” failed to express. The 
idea conveyed by “ salubrity” and “ salubrious”’ 
is quite distinct from that conveyed by “ hygeia” 
and “hygienic.” It is this meaning of the word 
as expressive of the modern care for health by 
scientific methods that has brought it into com- 
mon use, and makes it most valuable. The defend- 
ant, therefore, has a right to use the word 
“ Hygeia” in its corporate and in its business 
name as signifying the claim that its products of 
water, whether congealed or liquid, are prepared 


‘in accordance with the rules of hygeia; and any 
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injury the plaintiff may suffer in its business from 
such honest use is the necessary result of its 
choosing as a trade-mark a word which not only 
was a symbol which it might appropriate, but 
which was also a valuable word in language, which 
the law does not permit to be monopolized. So 
far as attaching the mark “ Hygeia”’ to the defend- 
ant’s goods is, in fact, a practical representation 
that such goods are made by the plaintiff, the 
paintiff is entitled to protection; but that protec- 
tion cannot be extended to preventing the defend- 
ant from using in good faith, with its natural 
signification, the English word “hygeia” in its 
corporate name or business as descriptive of its 
method of manufacture. Any injury which results 
to the plaintiff from such use is not in violation of 
the plaintiff's rights, and is not due to a wrongful 
act by the defendant, but solely to the difficulties 
the plaintiff assumed in its selection of such a 
mark. 

There ought not to be a new trial. The errone- 
ous portions of the judgment are distinct from 
and independent of the other portion, and may 
be reversed, without disturbing it (Sherwood v. 
Sherwood, 32 Conn. 1, 15; Taff v. State, 39 Conn. 
82, 85; Middlebrook v. State, 43 Conn. 257, 270). 
That portion of the judgment which enjoins the 
cefendant against using, in connection with the 
business of selling or delivering distilled water in 
liquid form or for drinking use, or in connection 
with the business of making, manufacturing, com- 
pounding, putting up, bottling, selling, offering for 
sale, or delivering ginger ale, soda water. lithia 
water, or other artificial mineral waters in the 
rreparation of which products distilled water shall 
have been used as an ingredient, the mark 
“ Hygeia,” either alone or in combination with 
the name of the product (as “ Hygeia Water,” 
“ Hygeia Distilled Water ’’), in and upon its signs, 
advertisements, letter-heads, billheads, circulars, 
printed matter, wagons, bottles, jugs, siphons 
lebels, corks, seals, wooden boxes and cases, pack- 
ages, receptacles, or any other thing used by it in 
stch business, is affirmed, the residue of 
judgment is reversed and set aside. 


said 
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CIVIL SERVICE. 


Provision THAT APPOINTMENTS SHALL BE MADE 
FROM Persons GRADED Hicuest, HEtp 
UNCONSTITUTIONAL, 

Court or APPEALS. 
Decided May 1, 1900. 

Tue PEOPLE OF THE STATE OF NEw York ex rel. 
Georce N. Batcom, Appellant, v. WILLIAM 
H. Mosuer, Lewis Barrp, Epwarp E. 
PowE.t and WiLi1Am E. CARPENTER, consti- 
tuting the Board of Street Commissioners of 
the City of Binghamton, Respondents. 





The act, chapter 370 of the Laws of 1899, provid- 
ing that appointments in the competitive class 
of the civil service shall be made from those 
graded highest, is unconstitutional, being vio- 
lative of section 2 of article 10 of the State 
Constitution, which provides that city, town 
and village officers shall be appointed by the 
authorities thereof designated by the legisla- 
ture. 

The right of appointment which the Constitution 
vests in the local authorities involves the 
power of selection and the exercise by them 
of discretion and judgment, whereas the stat- 
ute in question assumes to confine them to the 
performance of the ministerial act of authenti- 
cating a name certified to them by the local 
civil service commissioners, or, under some 
circumstances, by the State civil service com- 
missioners. 

The validity of a statute must be determined by 
the nature, character and scope of the powers 
attempted to be conferred, although they may 
not have been actually exercised. 


Appeal from an order of the Appellate Division 
in the Third Department, reversing an order of 
the Special Term granting a peremptory writ of 
mandamus, commanding the defendants to appoint 
the relator to the position of superintendent of 
streets and city property of the city of Bingham- 
ton for a probationary term of two months. The 
charter of that city provides that the mayor shall 
appoint four commissioners, who shall constitute 
a board to be known as the board of street com- 
missioners of the city of Binghamton; that it shall 
have the management and control of the street 
department, and its powers and duties are defined. 
Tt then declares that on the second Tuesday in 
February of every alternate year the board shall 
appoint a superintendent of streets and city prop- 
erty for the term of two years who shall receive 
an annual salary of $1,000, and defines the duties 
of the superintendent. which are important and 
are of great interest to the welfare and proper 
management of the streets and property of the 
city. He is also required to give a bond, to be 
approved by the mayor, for the faithful discharge 
of his duties (secs. 1, 2, 3, 4, 5). 

The position of superintendent became vacant 
February 1, 1899, by the expiration of the term of 
the previous incumbent. In the following April 
the municipal civil service commission certified to 
the board of street commissioners the names of 
three persons appearing upon the eligible list pre- 
pared by the commission as the result of a com- 
petitive examination therefor. Upon the list were 
the names of Bolles, Balcom and Seabury. Bolles 
stood highest, Balcom next and Seabury last. 
Balcom and Seabury were both honorably dis- 
charged soldiers of the army during the late Civil 


War, and as such were entitled to preference over 
Bolles. 
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Rule 14 of the local civil service commission, 
which was approved by the mayor and by the 
State civil service commission in 1898, provided 
that when any officer having the power of appoint- 
ment to or employment in any position in schedule 
B (the competitive class) so requests, the com- 
mission shall certify to him the names as soon as 
practicable of three persons having the highes. 
standing upon the eligible list, and the appointing 
officer shall thereupon appoint to the vacant posi- 
tion one of the three persons so certified to him, 
subject to any and al] laws of the State of New 
York in relation to honorably discharged soldiers 
o1 marines of the Civil War, giving them prefer- 
ence under the civil service rules. 

On April 19, 1899, the legislature passed an act 
in relation to the civil service of the State which 
took effect immediately (L. 1899, chap. 370). By 
section 13 it is provided: “ Appointments shall be 
made to or employment shall be given in all posi- 
tions in the competitive class that are not filled 
by promotion, reinstatement, transfer or reduction 
under the provisions of this act and the rules in 
pursuance thereof, by appointment of those graded 
highest in open competitive examination con- 
ducted by the State or municipal commission, ex- 
cept as herein otherwise provided.” 

The State civil service rule relating to this sub- 
ject is in effect a repetition of the statute itself 
(rule 8). That the appointment of a superintend- 
ent is to be controlled by the statute of 1809. if 
valid, seems to be conceded by both parties. 

The Special Term held that the Civil Service 
Law of 1809 was constitutional, and that it re- 
quired the street commissioners to appoint to the 
office of street superintendent the veteran who 
stood highest upon the eligible list furnished by 
the local civil service commissioners. Upon ap- 
peal the Appellate Division held that the act of 
1899 was unconstitutional so far as it required the 
appointment of the person standing highest upon 
such list, and reversed the judgment of the Special 
Tern. 

Samuel H. Ordway for appellant; A. M. Sperry 
for respondents. 


Martin, J.— The only controversy upon this 
appeal relates to the constitutionality of the civil 
service statute of 1809. The question involved is 
the power of the legislature to abrogate the right 
conierred by the State Constitution upon the local 
authorities of a city to appoint such of its officers 
as are not directed by the Constitution to be 
elected or otherwise appointed (sec. 2, art. 10). 

The office of superintendent of streets and city 
property of the city of Binghamton falls within 
that statute, and, if valid, it is controlling as to the 
appointment of an incumbent of that office. The 
provisions of the Constitution, by which its valid- 
ity is to be tested, are section 2 of article 10 and 
section 9 of article 5. 

Section 2 provides: “ All city * * * officers 
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whose election or appointment is not provided for 
by this Constitution, shall be elected by the elec- 
tors of such cities, * * * or of some division 
thereof, or appointed by such authorities thereof, 
as the legislature shall designate for that pur- 
pose;” while section 9 declares: “ Appointments 
and promotions in the civil service of the State, 
and of all the civil divisions thereof, including 
cities and villages, shall be made according to 
merit and fitness to be ascertained, so far as prac- 
ticable, by examination, which, so far as practi- 
cable, shall be competitive; provided, however, 
that honorably discharged soldiers and _ sailors 
from the army and navy of the United States in 
the late Civil War, who are citizens and residents 
of this State, shall be entitled to preference in 
appointment and promotion, without regard to 
their standing on any list from which such ap- 
pointment or promotion may be made.” 

In interpreting the Constitution it is to be con- 
sidered as a whole, complete in itself; force is to 
be given to every provision contained in it, and 
each clause explained and qualified by every other. 
The words used must be presumed to have been 
employed in their natural and ordinary meaning, 
and if different portions seem to be in conflict they 
must be harmonized if possible, and that construc- 
tion adopted which will render every provision 
operative rather than one which will make some 
idle or nugatory (Gilbert El. R’y v. Anderson, 3 
Abb. [N. C.] 434; People ex rel. Killeen v. Angle, 
109 N. Y. 564, 575; People ex rel. McClelland v. 
Roberts, 148 N. Y. 360, 367; People v. Rathbone, 
145 N. Y. 434, 440; In re Smith v. Board of Super- 
visors, 148 N. Y. 187, 189; Cooley on Constitu- 
tional Limitations, 58). 


Therefore, these two provisions should be con- 
strued together, giving force to both, and to each 
should be accorded its appropriate place and 
proper effect, with some office to perform, and at 
the same time they should be so construed as to 
operate harmoniously. We find no repugnancy 
between these sections of the Constitution. Sec- 
tion 2 has been a part of the organic law of the 
State for many years, and obviously it was not in- 
tended to be superseded or changed, as no lan- 
guage was employed in the Constitution of 1804 
to indicate any such purpose. Moreover, the pro- 
ceedings of the constitutional convention show that 
it was intended to be continued in force in its 
existing form. Section 9 was an amendment 
adopted in 1894. Both being part of the present 
Constitution, the most that can be claimed is that 
they should be read and construed together. 
Reading the amendment of 1894 into section 2, it 
in effect provides that all city officers whose elec- 
tion or appointment is not otherwise provided for 
by the Constitution shall be appointed by such 
authorities thereof as the legislature shall desig- 
nate for chat purpose, which appointments shall be 
made according to merit and fitness to be ascer- 
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tained by competitive examinations so far as prac- 
ticable. When thus read, it becomes manifest that 
under the Constitution the power of appointment 
still remains in such local authorities as the legis- 
lature has designated for that purpose. No altera- 
tion in that respect has been made or attempted. 
The only change effected by the amendment of 
1894 is the requirement that the local authorities 
in making such appointments shall make them 
“according to merit and fitness,” to be ascer- 
tained by examinations, competitive or otherwise. 
The amendment relates only to the qualifications 
which appointees shall possess to justify their ap- 
pointment under section 2, and the manner in 
which they shall be ascertained. Thus the power 
of appointment is still vested in the local author- 
ities of the various municipalities of the State, and 
the amendment has wrought no change as to the 
cfficers or bodies who are to make such appoint- 
ments. The result is the same whether these sec- 
tions are read together or separately. Section 2 
in direct terms provides that such appointments 
shall be made by the local authorities. Section 9 
plainly recognizes that method of appointment by 
providing for appointments in the civil service 
without any designation, express or implied, of any 
new or other authority by which they are to be 
made. All that is provided by that section is that 
appointments made by the proper appointing 
power are to be according to merit and fitness, 
but it in no way attempts to change or interfere 
with the authorities who are to make them. These 
provisions of the Constitution show quite con- 
clusively that the appointment of city officers 
whose election or appointment is not otherwise 
provided for by the Constitution must still be 
made by such local authorities of the city as the 
legislature has designated for that purpose. While 
the legislature is authorized to designate the local 
authorities who are to appoint, yet, when they are 
thus designated. their actual power becomes con- 
stitutional and is controlled by that instrument. 
In this case the local authorities so designated to 
appoint a superintendent of streets and city prop- 
erty were the board of street commissioners of the 
citv of Binghamton, and, hence. that board alone 
had power under the Constitution to make an ap- 
nointment to fill that office. Yet the Special 
Term, without permitting it to in any way exercise 
that power, held the statute of 1899 to be valid, 
and that under it the board had no right of selec- 
tion or choice between the several candidates cer- 
tified as eligible to the place or between the two 
veterans who were so certified. but that it was 
absolutely bound to appoint the one veteran 
graded highest by the civil service commission. 
and granted a peremptory mandamus command- 
ing the board to appoint that person. 


If the civil service commissioners have power to 
certify to the appointing officers only one appli- 
cant of several who are eligible and whom they 





have, by their own methods, ascertained to be 
fitted for a particular position, and their decision 
is final, or if where more are certified the one 
graded highest must be appointed, then the civil 
service commission becomes and is the actual ap- 
pointing power. To reach such a result, however, 
it must be held that the word “appointment” as 
used in the Constitution is not to be given its 
usual and ordinary meaning, but may be so lim- 
ited and restricted as to leave in the local authori- 
ties a mere ministerial duty, with no discretion, 
nor choice, nor responsibility in respect to the 
person to be appointed. Such a _ construction 
would completely nullify the provision of the 
Constitution which confers the power of appoint- 
ing city officers upon the local authorities of the 
municipalities. A fair reading of the Constitution 
leads to no such result, 

Early in the history of the civil service reform in 
this country the signification of the word “ ap- 
pcinted” was considered in connection with the 
United States civil service statute. The United 
States attorney-general, in discussing that ques- 
tion, said: “If to appoint is merely to do a formal 
act, that is, merely to authenticate a selection not 
made by the appointing power, then there is no 
constitutional objection to the designation of offi- 
cers by a competitive examination, or any other 
mode of selection which congress may prescribe 
or authorize. But if appointment implies an exer- 
cise of judgment and will, the officer must be 
selected according to the judgment and will of the 
person or body in whom the appointing power is 
vested by the Constitution. and a mode of selec- 
tion which gives no room for the exercise of that 
judgment and will is inadmissible. If the presi- 
dent, in appointing a marshal, if the senate, in ap- 
pointing its secretary, if a court or head of 
department, in appointing a clerk, must take the 
individual whom a civil service board adjudge to 
have proved himself the fittest by the test of a 
competitive examination, the will and judgment 
which determine that appointment are not the will 
and judgment of the president, of the senate, of the 
court, or of the head of department, but are the 
will and judgment of the civil service board, and 
that board is virtually the appointing power” 
(Opinions U. S. Att’y-Gen., vol. 13, p. 516). 

A subsequent report of the United States civil 
service commission contained the following state- 
ment upon this subject: “ The appointing power, 
conferred by congress upon the heads of depart- 
ments, under the strict terms of the Constitution, 
is a power of choice—a right of selection for 
appointment from among several. That oppor- 
tunity of choice is inseparable from the power it- 
self. * * * A choice between four seems to 
preserve the authority of the appointing power, 
and to allow a sufficient variety of capacity for 
answering the needs of the public business. For 
both these reasons a requirement that the appli- 
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cant graded highest be taken would be indefensi- 
ble” (Report of 1884). 

When we examine the report of the civil service 
commission of this State we find that it is said: 
“It is a wise provision that the commission has 
no power to make appointments or removals, or 
even to recommend persons for appointment. 
Any authority of that character would be fatal to 
its usefulness, and an unwarrantable interference 
with sound principles of administration. Its sole 
duty in its subordinate sphere is to ascertain the 
fitness or qualifications of applicants for the serv- 
ice. The appointing power of all public officers 
remains unimpaired, and should so remain. But 
the field of selection is limited to those who have 
been ascertained to be qualified” (Report 188s). 

The decisions of this and other courts, State 
and Federal, as to the meaning of the word “ ap- 
pointment,” and what constitutes an appointment 
under the law, are to the effect that the choice of a 
person to fill an office constitutes the essence of 
the appointment; that the selection must be the 
discretionary act of the officer or board clothed 
with the power of appointment; that while he or 
it may listen to the recommendation or advice of 
others, yet the selection must finally be his or its 
act, which has never been regarded or held to be 
ministerial (19 Am. and Eng. Ency. of Law, 423; 
Johnston v. Wilson, 2 N. H. 202; Hoke v. Field, 
te Bush [Ky.] 144; People v. Fitzsimmons, 68 N. 
Y. 514; Marbury v. Madison, 1 Cranch [U. S.] 
137; Craig v. Norfolk, 1 Mod. 122; People ex rel. 
Babcock v. Murray, 70 N. Y. 521; Taylor v. Ker- 
cheval, 82 Fed. R. 497, 49090: Menges v. City of 
Albany, 56 N. Y. 374; People ex rel. Killeen v. 
Angle, 109 N. Y. 564, 573). Thus it is seen that 
the authorities upon the subject and the opinions 
of those who have been connected with the civil 
service reform from its inception all agree in the 
conclusion that the power of selection for a public 
office is and should be vested alone in the officers 
or boards authorized to appoint, although it be 
limited to persons possessing the qualifications 
required by the civil service statutes and rules, and 
that at least some power of selection is necessary 
to constitute an appointment, which should be 
exercised by the local authorities, independently 
of the civil service commission. 

In Rathbone v. Wirth (150 N. Y. 450, 468) sec- 
tion 2 of article 10 was under consideration by this 
court, and its purpose and force were there dis- 
cussed. In delivering an opinion in that case 
Judge Gray said: “The legislature is expressly 
authorized to designate the local authority, who 
shall appoint the local officers, and it is impliedly 
prohibited from doing more than that or from 
placing limitations upon this power of appoint- 
ment. * * * Every positive direction contains 
an implication against anything contrary to it, or 
which would frustrate or disappoint the purpose 
of that provision” (People v. Draper, 15 N. Y. 





544). In further discussing that section and its 
purpose, the case of People ex rel. Williamson y, 
McKinney (52 N. Y. 374) was cited, where Judge 
Andrews said: “ The obvious purpose of the pro- 
vision of the Constitution which has been quoted 
(sec. 2, art. 10) was to secure to the people of the 
cities, towns or villages of the State the right to 
have their local offices administered by officers 
selected by themselves.” He also quotes from 
the opinion of Judge Allen, in People ex rel. 
Bolton v. Albertson (55 N. Y. 50), the following 
language: “‘ The theory of the Constitution is that 
the several counties, cities, towns and villages are 
of right entitled to choose whom they will have to 
rule over them; and that this right cannot be taken 
from them and the electors and inhabitants dis- 
franchised by any act of the legislature, or of any 
or all the departments of the State government 
combined.” 

Assuming, then, in the further discussion of this 
question, that the purpose of this provision of the 
Constitution was to vest in the local authorities 
designated by the legislature the power of ap- 
pointment and to secure to each municipality the 
right of self-government, we are led to an exam- 
ination of the statute of 1899 in the light of these 
constitutional provisions and the decisions under 
them. As we have already seen, the right of 
appointment, of necessity, involves the power of 
selection and the exercise of discretion and judg- 
ment. Without that power in no just sense can it 
be said that the right exists. If the act of 1899 is 
valid and bears the construction accorded to it by 
the Special Term, then the local authorities desig- 
nated by the legislature to appoint a superintend- 
ent of streets and city property are absolutely 
deprived of any power of selection, but are re 
quired to name the person graded highest. In 
other words, the real power of appointment is 
transferred from the authorities in which it is 
vested by the Constitution to the civil service com- 
missioners. 

Moreover, by section 10 of the act of 1899, if the 
mayor for any reason fails to appoint municipal 
civil service commissioners, the right to appoint 
them is conferred upon the State commission until 
the expiration of the term of the mayor then in 
office, and until their successors are appointed and 
qualify. The State commissioners are also author- 
ized to remove any municipal civil service com- 
missioner for cause. Therefore there may be cir- 
cumstances under which the selection of all the 
appointive officers of a city will be controlled by 
the State civil service commissioners, and thus the 
people and the local authorities of the municipality 
be deprived of any voice in the selection of its 
officers. If it be said that no such condition has 
arisen in this case the answer is that the validity 
of this statute must be determined by the nature, 
character and scope of the powers attempted to 
be conferred, although they may not have been 
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actually exercised (Stuart v. Palmer, 74 N. Y. 
183; Coxe v. State, 144 N. Y. 396; Gilman v. 
Tucker, 128 N. Y. 190; Colon v. Lisk, 153 N. Y. 
188, 194). 

I fancy it would be difficult to imagine a con- 
struction of the Constitution which would more 
completely surprise the inhabitants of the various 
municipalities or political divisions of the State, 
or that would work greater injury to fair and 
proper civil service reform, than one which should 
hold that the principle of local self-government for 
the cities, villages and other municipalities of the 
State has been so far abrogated by the amend- 
ment of 1894 that the power of appointment of 
their local officers may be transferred from the 
local authorities to a centralized commission of 
State appointees, and thus the principle of local 
self-government practically destroyed. 

Although this court in effect held that the statute 
of 1883 and the rules adopted by the civil service 
commissioners under it, which required that offi- 
cers to be appointed should be selected from the 
highest three on the eligible list, was valid (Peo- 
ple ex rel. McClelland v. Roberts, 148 N. Y. 360; 
Chittenden v. Wurster, 152 N. Y. 345, 358), still, 
when the legislature has, by statute, undertaken to 
deprive the local authorities of all right of selec- 
tion and appointment, it has exceeded its constitu- 
tional power and the act is clearly in conflict with 
the provisions of the organic law and invalid. 

While there are other considerations and author- 
ities bearing upon this question leading to the 
same result, yet, in view of the careful opinion of 
the learned Appellate Division and the recent de- 
cisions of this court relating to the history, pur- 
pose and effect of the civil service statutes and 
the amendment of the Constitution. we deem fur- 
ther discussion of this question quite unnecessary. 

The order should be affirmed, with costs. 

Parker, Ch. J.; O’Brien and Haroun, JJ., con- 
cur; BarTtLett and Vann, JJ., not voting: 
LANDON, J., not sitting. 

Order affirmed. 


LIBEL. 
PRIVILEGE OF COUNSEL. 
SuPREME CourtT— TRIAL TERM, K1ncGs County. 
April, 1900. 
Emity SIcKLEs v. ABRAM KLING. 

In the State of New York the privilege of counsel 
in respect of their statements in the conduct 
and trial of causes is a qualified one. It ex- 
tends only to statements which are material 
and pertinent to a case. If, however, counsel 
keep within the facts of a case they are pro- 
tected by the privilege of the occasion, no 
matter what they say, or however forced their 
inferences, deductions, suggestions, surmises, 








criticisms or characterizations from the facts 
may be. 

A statement of counsel in a printed brief sub- 
mitted to the Appellate Division of the Su- 
preme Court concerning the adverse party in 
a litigation, Held privileged. 


Motion by the plaintiff for a new trial. Action 
for damages for libel. The complaint was dis- 
missed at the close of the evidence for the plaintiff. 
The defendant is an attorney and counselor at law. 
The alleged libel is a sentence of a printed brief 
submitted by him to the Appellate Division of the 
Supreme Court, in the First Judicial Department, 
as counsel for the defendants in an action by this 
plaintiff, then Miss Emily Bryant, against Louis 
J. Allen and Arthur A. Seaver, on an appeal from 
an order therein appointing a receiver of certain 
real property in the city of New York, of which 
the plaintiff was in possession, and which was the 
subject-matter of the said action. The alleged 
libelous words are as follows: “She became Allen’s 
agent while they were related together in the city 
of New York, since which time she has formed a 
new relationship with one Sickles.” The com- 
piaint alleges that they were published of and 
concerning the plaintiff by the defendant, and that 
he intended to and did convey thereby that the 
plaintiff had been guilty of unchastity with the 
said Allen, and also with the said Sickles. The 
plaintiff put in evidence the said brief and the 
papers on the said appeal, proved her marriage to 
the said Sickles, and rested. From such appeal 
papers it appears that the action was brought to 
establish that the plaintiff was the owner of the 
said real estate, and to have a conveyance thereof 
by the said defendant Allen to the said defendant 
Seaver in 1899 annulled. She alleged in her com- 
plaint and affidavit that the defendant Allen 
beught the property for her in 1895 with money 
she had given him for the purpose, but took and 
kept the title in his own name without her knowl- 
edge or consent. He made affidavit denying this, 
and saying that in 1898 he put her in possession 
of the property as his agent to collect the rents, as 
he was about to be absent from New York 
city. He has been absent ever since in San Fran- 
cisco. She was married to Sickels after Allen went 
away. She stated in her affidavit that Allen’s wife 
resides in New York city, but did not join in his 
conveyance to Seaver. The conveyance was made 
after Allen went to San Francisco. In the said 
appeal papers there is an affidavit by this defendant 
Kling in which he said that the plaintiff is now 
named Sickles, and lives with her husband on the 
said property. 

F. E. M. Bullowa for plaintiff; Abram Kling for 
defendant. 


Gaynor, J.-—In England the decisions, includ- 
ing the case against the great advocate Scarlett, 
afterwards Lord Abinger (Hodgson v. Scarlett. 1 





298 


————E—EEEeEE 


- THE ALBANY LAW JOURNAL. 








B. & Ald. 232), for a long time left it uncertain 
whether the privilege of counsel in respect of their 
statements in the conduct and trial of causes was 
absolute or qualified. The question was put at 
rest in 1883 by the Court of Appeal in Munster v. 
Lamb (11 Q. B. D. 588) where it was decided to 
be absolute. But in this State the privilege is only 
a qualified one, i. ¢., it extends only to statements 
which are material and pertinent to the case 
(Marsh v. Ellsworth, 50 N. Y. 309; Youmans v. 
Smith, 153 N. Y. 214). If counsel keep within the 
facts of the case they are protected by the priv- 
ilege of the occasion, no matter what they say, or 
however forced their inferences, deductions, sug- 
gestions, surmises, criticisms or characterizations 
from the facts may be. I speak thus broadly sub- 
ject to correction, there being no case so far in 
point in this State; but it seems to me that it must 
be so. Where else can the line be drawn? A 
counsel’s position is one of great difficulty, and 
he has special need to have his mind clear of all 
anxiety. A wide latitude is justly and necessarily 
given to him in order to insure a full hearing and 
the doing of justice. It would be impossible for 
him to do his duty if he could be questioned for 
the strength of his expressions or the exaggeration 
of his arguments deductions or inferences. That 
they are extreme, or only specious or colorable, 
is not the test, but whether they are pertinent. He 


Icses the protection of his privilege only by going 
actually outside the case, and making statements 


which can by no argument or inference be per- 
tinent. 


The words here cannot be construed as imput- 
ing unchastity to the plaintiff with Sickles. Her 
relationship to him, which they refer to, must be 
the relationship disclosed by this defendant’s affi- 
davit in the appeal papers, viz., that of marriage. 
Does the reference to her and Allen being “ re- 
lated together” before he appointed her agent of 
the property mean a relation similar to that stated 
to have been afterwards contracted with Sickles — 
i. ¢., a sexual one—or does it mean only the 
actual relation in respect of money, property and 
fiduciary trust disclosed by the said appeal papers? 
The general rule as to ambiguous words is that 
the jury are to determine their meaning. But it 
dces not seem to me that it applies to words of 
ccunsel spoken on an occasion of privilege. If 
they are capable of a meaning which makes them 
pertinent to the case, then they are pertinent and 
privileged, and that meaning must be _ taken. 
Counsel cannot be required in the performance of 
their duty to choose their words so nicely that 
they cannot bear more than one construction. To 
put them under such embarrassment would curtail 
that freedom of speech which is necessary to the 
administration of justice. And if the said words 
can mean only an illicit relation, I think counsel 
had the right within the facts of the case to state 
that as his inference to the court. Such an infer- 
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ence was at least colorable. The question under 
consideration was whether it was more probable 
that the plaintiff was the real owner of the prop- 
erty, though the title was not in her name, than 
that she had been merely put in possession of it 
by Allen as his agent. To surmise and argue on 
this question of probability that the facts, includ- 
ing the neglect of the plaintiff from 1895 to 1808 
to ask for and obtain her deed if she was the pur- 
chaser, and the separation of Allen’s wife from 
him, and her failure to join with him in his con- 
veyance to Seaver, rather indicated an illicit rela- 
tion between him and the plaintiff, by means of 
which she got into possession, would not be going 
outside of the case. An argument of counsel is 
only the expression of his view and opinion to the 
court, and the statement in the brief of counsel 
which is here complained of was the expression of 
his view and opinion on the facts. 
The motion for a new trial is denied. 


THE LAW RELATING TO BIGAMY. 


RECENT newspaper rumor has caused a 
question upon the law relating to bigamy to 

be frequently asked. We do not desire to ex- 
press any opinion on the matter as bearing on the 
above-mentioned rumor, of the truth of which we 
know nothing; but there can be no harm in at- 
tempting a reply to the question, which may be 
stated thus: A. B. is an Englishman having a wife 
living. A. B. goes to a foreign country, and, after 
a residence there, obtains a divorce from his wife 
in the local court of justice, for a cause for which 
he would not be entitled to a divorce in this 
country. He then goes through a form of mar- 
riage in the foreign country with another woman, 
which form, according to the law of that country, 
constitutes a valid marriage. On returning to 
England, can A. B. be convicted of bigamy? By 
24 & 25 Vict. c. 100, s. 57, itis provided “that who- 
soever heing married, shall marry any other per- 
son during the life of the former husband or wife, 
whether the second marriage shall have taken 
place in England or Ireland, or elsewhere, shall be 
guilty of felony.” It appears, therefore, that the 
fact that the second marriage took place in a for- 
eign country would be no defense if the marriage 
was one which, but for the fact that the first wife 
is alive, would be considered a valid marriage in 
England. Now, by the law of England, according 
to Lord Brougham in Warrender v. Warrende1 
(2 Cl. & F. 488), “a marriage good by the laws of 
one country is held good in all others where the 
question of its validity may arise. For the ques- 
tion always must be: Did the parties intend to con- 
tract marriage? And if they did that which in the 
place they were in is deemed a marriage, they 
cannot reasonably, or sensibly, or safely, be con- 
sidered otherwise than as intending a marriage 
contract.” Hence, if A. B. went through a regular 
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form of marriage in the foreign country, he seems, 
so far, or prima facie, to have brought himself 
within the statute. The statute, however contains 
a proviso that nothing therein shall “extend to 
any person who, at the time of such second mar- 
riage, shal! have been divorced from the bond of 
the first marriage.” Would the courts of this 
country, under the above circumstances, hold that 
A. B. has been divorced from the bond of his first 
marriage? The answer to this may probably be 
found in the judgment of the Privy Council in 
Le Mesurier v. Le Mesurier (1895, A. C. 517), 
from which it appears that the question resolves 
itself into one of domicile. If the person who has 
obtained the divorce had at the time a bona fide 
domicile in the foreign country whose courts pro- 
nounced the decree, then the English courts will 
accept the decree as valid, even though it was 
obtained for a cause for which it could not have 
been obtained in this country. If, however, the 
person merely resided in the foreign country for 
the purpose of obtaining a divorce which he could 
not get here, residing such a time as by the law 
of the foreign country gave its courts jurisdiction 
to grant a divorce, the English courts will not 
accept the decree as valid. Hence the question 
whether A. B. could be convicted of bigamy seems 
to depend on whether, at the time he obtained the 
divorce, he had acquired a bona fide domicile in the 
foreign country. The burden of proving this 
would, presumably, be upon the accused. It would 
not be sufficient for him to prove that he had re- 
sided any particular time in the foreign country, 
or that he had acquired a so-called matrimonial 
domicile. He would, probably, have to prove, by 
evidence other than his own word, that he had 
permanently abandoned his English domicil and 
had intended to make his permanent home in the 
foreign country. As soon as ever we get on this 
question of domicile, we are on very uncertain 
ground, and it is somewhat surprising that parlia- 
ment has never seen fit to deal exhaustively with 
the subject of foreign divorces of English persons. 
— Solicitors’ Journal. 


COWPER AND THE LAW. 

HE anniversary of Cowper’s death should not 
pass unnoted altogether of English lawyers. 
Cowper — great-nephew though he was of an il- 
lustrious chancellor —never made much of the 
law; he and Thurlow, when fellow-students, spent 
most of their time, he tells us, “in giggling and 
making giggle,” but he carried away with him 
from the Temple into his rural retirement that 
tincture of law which every English gentleman 
ought to possess and it served him with the motif 
for some of his charming jeux d’esprit; witness 
the report, for instance, of that “adjudged case 
not to be found in any of the books,” where a con- 





test arose between Nose and Eyes over the spec- 
tacles, and 


His lordship decreed with a grave, solemn tone, 
Decisive and clear, without one “ if” or “ but; ” 
That whenever the Nose put the spectacles on, 
By daylight or candlelight, Eyes should be shut. 


Cowper quickly discerned Thurlow’s genius and 
predicted his future greatness. There is an inter- 
esting reference in his Letters to a particular oc- 
casion on which Thurlow promised to provide for 
his fellow-pupil. ‘* We drank tea together,” says 
Cowper, “ with Mrs. C——e and her sister in 
King street, Bloomsbury, and there was the prom- 
ise made. I said, ‘Thurlow, I am nobody, and 
shail always be nobody, and you will be chancellor. 
You shall provide for me when you are.’ He 
smiled and replied, ‘I surely will.’ ‘ These ladies,’ 
said I, ‘are witnesses.’ He still smiled and said, 
* Let them be so, for I will certainly do it.’” But, 
alas! — put not your trust in princes, or in chan- 
cellers — twenty-four years obliterated the mem- 
ory of Cowper from Thurlow’s mind, and a letter 
from the poet inclosing a copy of his poems met 
only with cold neglect; but the whirligig of time 
brings about its revenges, and to-day the “ rugged 
Thurlow” is a much smaller personage in the 
world’s estimation than the “amiable poet” he 
neglected. 

One of Cowper’s playful suggestions is to press 
poetry into the service of law. “ Poetical reports 
ui law cases,” he says, “ are not very common, yet 
it seems to me desirable that they should be so. 
Many advantages would accrue from such a meas- 
ure. They would, in the first place, be more 
commodiously deposited in the memory, just as 
linen, grocery, or other such matters when neatly 
packed are known to occupy less room and to lie 
more conveniently in any trunk, chest or box to 
which they may be committed. In the next place, 
heing divested of that infinite circumlocution and 
the endless embarrassment in which they are in- 
volved by it’ (We hope, Mr. Cowper, we have 
reformed that since your time!), “they would 
become surprisingly intelligible in comparison 
with their present obscurity. And, lastly, they 
would by this means be rendered susceptible of 
musical embellishment, and instead of being 
quoted in the country with that dull monotony 
which is so wearisome to bystanders, and fre- 
quently lulls even the judges themselves to sleep, 
might be rehearsed in recitation which would have 
an admirable effect in keeping the attention fixed 
and lively, and could not fail to disperse that heavy 
atmosphere of sadness and gravity which hangs 
over the jurisprudence of our country. I remem- 
ber many years ago being informed by a relation 
of mine, who in his youth had applied himself to 
the study of the law, that one of his fellow-stud- 
ents, a gentleman of sprightly parts and very re- 
spectable talents of the poetical kind, did actually 
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engage in the prosecution of such a design. He 
began with Coke’s ‘ Institutes,’ a book so rugged 
in its style that an attempt to polish it seemed a 
Herculean labor, and not less arduous and diffi- 
cult than it would be to give the smoothness of a 
rabbit’s fur to the prickly back of a hedgehog. 
But he succeeded to admiration, as you will per- 
ceive by the following specimen, which is all that 
my said relation could recollect of the perform- 
ance: 
“* Tenant in fee 
Simple is he, 
And need neither quake nor quiver, 
Who hath his lands 
Free from demands 
To him and his heirs for ever.’ ” 


Tradition attributes this successful flight to no 
less a person than Lord Hardwicke, when a junior 
at the bar; but had the ingenious Cowper lived to 
our day, he might have seen his suggestion real- 
ized and his sample surpassed in the “ Leading 
Cases Done Into English” of Sir Frederick Pol- 
lock, and the “ Legal Lyrics” of Mr. Cyprian 
Williams. 





Legal Hotes. 


Judge Isaac Johnson of Wooster Ohio, was 
struck and instantly killed at Mansfield, on April 
18 last, by some cars on the Erie west-bound local 
freight. Judge Johnson was a member of the 
legal firm of Johnson & Taylor, and was at one 
time probate judge of Wayne county. He was 
about 60 years of age and leaves a wife and family. 

Mr. Woodbury Wheeler, a well-known member 
of the District of Columbia bar, died from the 
effects of an apoplectic stroke on Wednesday, 
May 2, 1900. Mr. Wheeler had been for a number 
of years engaged in the practice of his profession 
in this city. He was the author of a treatise on 
the testamentary law of the District of Columbia, 
which has been very favorably received. 


So much has been said of the late Gen. Joubert 
as a soldier that the fact has almost been over- 
looked that he was a lawyer, and that it was his 
services in legal capacities which contributed in 
part to his elevation in the affairs of the South 
African Republic, says the New York Evening 
Post. It is stated that in early life he was a law 
agent, that this led to his election to the volksraad, 
and that his vigorous use of his slender stock of 
legal knowledge led, eventually to his appointment 
as the republic’s attorney-general. Like Ireton 
and Whitelock, and other prominent figures in the 
English parliamentary struggle of the seventeenth 
century, he is one. of the many lawyers who have 
given up their professional work to fight for their 
country. 


The three Federal court districts of New York 
State, the Northern, the Eastern and the South- 





ern, have long been overburdened with business, 
and are now to be relieved by the creation of a 
fourth district, the Western, consisting of seven- 
teen counties heretofore included in the Northern 
district. These counties are Allegany, Cattar- 
augus, Chautauqua, Chemung, Erie, Genesee, Liy- 
ingston, Monroe, Niagara, Ontario, Orleans, 
Schuyler, Seneca, Steuben, Wayne, Wyoming and 
Yates. A bill to this effect was passed by the 
senate, having previously been passed by the 
house, and it will probably be signed immediately 
by the president. The Rochester Democrat and 
Chronicle urges the appointment of Eugene Van 
Voorhis, of that city, to the position. 

Justice Kenefick, sitting in Special Term of the 
Supreme Court at Buffalo, N. Y., has handed down 
a decision in the proceedings brought by five cor- 
porations in that city to test the constitutionality 
of the Ford Franchise Tax Law and restrain the 
local board of assessors from assessing their fran- 
chises under the law. The justice decides that the 
law is constitutional, and upholds the action of the 
State board of tax commissioners in directing the 
local board of assessors to assess the franchises. 
The demurrers entered by Corporation Counsel 
Cuddeback, on behalf of the assessors, to the 
complaints in the actions brought by the Buffalo 
Gas Company and the Buffalo Creek Railroad 
Company, are sustained. The temporary injunc- 
tions obtained by the Erie Railroad Company, the 
New York Central and the Cataract Power and 
Conduit Company to restrain the assessors from 
assessing their franchises are vacated. Assess- 
ments aggregating $13,000,000 are affected by the 
decision, and will be placed on the rolls. It is ex- 
pected the corporations will appeal from the de- 
cision to the Appellate Division and then to the 
Court of Appeals. 


———_———— 


English Aotes. 


About 800 of the mayors and town clerks of the 
boroughs of England, Scotland and Wales have 
accepted invitations to visit Ireland this summer. 


It has been stated to have been judicially held 
in the Cape Colony that where a house has been 
destroyed by Boer shelling the lessee of it is dis- 
charged from his obligation to pay rent. This 
decision is by no means in accordance with Eng- 
lish authorities. In the leading case of Paradine 
v. Jane (Aleyn, 26; Style, 47) a lessee pleaded, in 
an action of debt for rent, that Prince Rupert, an 
alien born, with a hostile army, had expelled him 
from possession, but the Court of King’s Bench 
held that the rent was still payable, and the prin- 
ciple of this judgment has been applied to the case 
of destruction of demised premises by fire, al- 
though the lessee may have covenanted to repair 
with an express exception for damage by fire (see 
Balfour v. Weston, 1 T. R. 310). The liability to 


pay rent would also continue although the prem- 
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ises were destroyed by the act of friendly troops, 
the law being that it continues in all cases, except 
in the cases of lodgings (Packer v. Gibbons, 1 Q. 
B. 421) or in case of an irruption of the sea, 
though not in the case of an inundation by fresh 
water. (1 Roll. Abr. 236 C.) But compensation 
for damage by the act of either friendly or hostile 
troops is usually paid for out of government funds. 
— Law Times. 

In the United Kingdom the secretary of state 
has authority, whenever he may deem its exercise 
to be advisable, for the opening of letters. In 1844 
this authority was questioned in a memorable inci- 
dent in the house of commons. On the 14th of 
June, Mr. Duncombe presented a petition from 
W. J. Linton, Joseph Mazzini and others com- 
plaining that their letters had been opened at the 
post-office. Sir James Graham, who was then 
secretary of state for the home department, ad- 
mitted that he had issued a warrant authorizing 
this opening of letters. ‘The house,” he said, 
“must be aware that from as early a period as the 
reign of Queen Anne power existed in the hands 
of the principal secretary of state to detain and 
open letters passing through the post-office, and 
by the act of 1 Vict. this power of issuing warrants 
io open and detain letters continued still vested in 
the secretaries of state. As he had the power so 
he had exercised it; he was bound to add that this 
authority was vested in the responsible officers of 
the crown, and intrusted to them for the public 
safety, and that while parliament placed its confi- 
dence in the individuals exercising this power it 
was not for the public good to pry or inquire into 
the particular causes which called for the exercise 
thereof.” In July, 1844, secret committees of both 
houses were appointed to investigate the law in 
regard to the opening of letters and the mode of 
its exercise. After due investigation these com- 
mittees reported. They fully exonerated Sir James 
Graham from blame in the discharge of his duty, 
and gave full particulars of the origin and exercise 
cf the power of opening letters intrusted to a 
secretary of state. They recommended no altera- 
tion of the law on this point, which continues to 
be unchanged. — Law Times. 


Legal Langhs. 


Attorney — “ Now, Pat, please tell us what was 
the animus of your assault upon this man.” 

Pat — “I didn’t have any animus. All I hit him 
wid was me fishts.”” — Chicago Times-Herald. 


Scene: Robing-room, anywhere. One _ well- 
known barrister to another equally well known: 
“T say, old man, is it true that you have taken 
silk?” “ Taken silk! Good gracious, no! What 
on earth made you think of such a think?” “Oh! 
simply because I’ve lost my umbrella!” — Irish 
Law Times. 

















At the recent bar examination, one of the ques- 
tions ran thus: “ What classes of documents are 
privileged from production (a) before or (6) at 
the trial? In what way must the party in posses- 
sion of such documents claim the privilege?” To 
this, one of the candidates, apparently mixing up 
the question of privilege with the rules as to proof 
by secondary evidence, gave the delightful answer: 
“Documents which are too heavy to bring into 
court, such as tombstones, etc.!’’ — Law Times. 





Rew Books and Few Editions. 


Civil Law in Spain and Spanish-America. By 
Clifford Stevens Walton, Washington, D. C. 
W. HM. Lowdermilk & Co., 1900. 

As the American citizen of the present day, from 
the high pinnacle of his country’s prosperity, looks 
out over the great and fertile valley of our re- 
public’s possessions, it is with a just sense of 
pride and satisfaction that he finds the shades of 
night never at any one time hovering over the 
whole of our beautiful land. This, the proud boast 
of England, is now, too, the happy realization of 
America. 

Naturally does it suggest an inquiry whence did 
it all come, and how, having acquired it, is it 
ruled? Among so many different people and 
nationalities, with customs and interests so varied 
and conflicting, is it possible that so great a 
stretch of territory is controlled by one govern- 
ment? Can it be that so large a portion of the 
earth’s surface is amenable to one law and one 
system of jurisprudence? If not, how are the 
affairs of the inhabitants governed, and by what 
system of laws are rights enforced and wrongs 
redressed to the satisfaction and prosperity of the 
people? 

It is not the purpose of the writer of this article 
to comment upon the many code systems in force 
in the different States of the Union, or of the 
Constitution and laws of the United States, for it 
is too well known that both, with the exception of 
the State of Louisiana, have been built largely 
with the common law of England as a foundtion. 

The new and interesting question is an investiga- 
tion of that code which prevails, and is to be en- 
forced by us in Cuba, Porto Rico and the 
Philippines. A good work, therefore, upon this 
subject cannot fail now to demand the attention 
vt American lawyers and statesmen as well as of 
the American public in general, for while we shall 
not at present extend to these islands the privileges 
of our laws and Constitution, at the same time we 
are not going to be content to see their inhabit- 
ants governed by any other than a just and fair 
system of laws. 

It is then with reference to such a work that 
this article is concerned. Within the present year 
there has appeared from the press of the publish- 
ing house of W. H. Lowdermilk & Co., Wash- 








802 


‘THE ALBANY LAW JOURNAL. 








ington, D. C., a work entitled “* Civil Law in Spain 
and Spanish-America,” by Clifford Stevens Wal- 
ton, Doctorando, University of Madrid, etc. It 
is an octavo volume of six hundred and odd pages, 
with index, the first one hundred and thirteen of 
which is devoted to an interesting historical in- 
troduction, beginning with the Roman invasion 
ot Spain and tracing successively the effect of the 
Roman, Germanic or teutonic, Canonical and 
Arabic influences upon her jurisprudence down 
to the reconquest period by the Spanish and Goths, 
showing how each, as they overthrew the other 
and acquired possession of the conquered terri- 
tory, introduced their laws and customs among 
the people retaining the best they found existing 
and amending, improving or totally abrogating 
those which they considered bad, until the whole 
has at the present day been codified into one har- 
monious system and whole. 

In the mode and manner in which he depicts 
their customs and relates their battles and con- 
quests, the author has displayed a thorough 
knowledge of the history and times of the people 
of which he writes, and the writer of this has no 
hesitancy in stating, while all that is therein re- 
lated in the first one hundred and ‘odd pages of 
this book may possibly be found in other works, 
still there is none from which so good an insight 
or general idea of the law and the history of the 
law of Spain can be gathered in so short a space 
or with so little trouble to the investigator. The 
work traces out and demonstrates how under the 
Roman dominion the great principles of culture 
and civilization, for which that great empire has 
ever been renowned, were brought into Spain, 
and when Rome, having reached the summit of 
her grandeur, was beginning to totter, it can be 
clearly seen how Spain was saved, for a time at 
least, by the settlement within her borders of that 
strong and sturdy teutonic race, the Visigoths, 
whose purity of manners and humanity breathed, 
as it were, a new life into the Spanish peninsula, 
sc that Romans frequently sought protection from 
their tyrannical rulers under the more just and 
humane laws of the Goths, who, while conquering 
the Spanish people, nevertheless allowed them 
every liberty, even to that of living under their 
own system of jurisprudence, “so that,” as the 
author tells us, “in the earliest times of the Visi- 
gothic monarchy there existed in Spain two con- 
ditions of culture, two religious and two distinct 
systems of laws, one pertaining to the conquered 
Spaniards and the other peculiar to the conquer- 
ing Visigoths.” The portion of the introduction 
concerning the customs and laws of the Gothic 
people is extremely interesting, and notwithstand- 
ing the high order of culture and civilization for 
which the Romans are so famed, it is worthy of 
note they cannot boast of the same humanity or 
morality. The Visigoths strictly guarded among 
themselves, says the author, the laws of matri- 





mony, “ which above everything else gave com- 
mendation to their customs,” and he tells us also 
that a woman’s chastity protected her, and there 
were few cases of adultery among so many people; 
that they were hospitable to all people, and treated 
strangers with the utmost kindness and generos- 
ity; that they were not given to advancing their 
iortunes by resorting to usury; that their judges 
were held personally responsible for the correct- 
ness of their decisions, and were required to follow 
the law strictly, 

Of all the numerous codes that go to make up 
the main body of Spanish jurisprudence it shall 
not be my present purpose to discuss; such inves- 
tigations are at best dry and uninteresting, and in 
the limited space here allotted would be intoler- 
able. It will be sufficient to examine of these the 
Fuero Juzgo, which, as Mr. Walton informs us, 
criginated among the earliest Gothic people, and 
is an amalgamation of early Spanish and Gothic 
laws and customs, but was not compiled until the 
reign of Egica (687-700). We are informed of this 
codification that it is one of the earliest written 
censtitutions of Europe, recognizing principles 
more liberal than any to be found in modern 
monarchical constitutions. Among its provisions 
to which the attention of the reader may be di- 
rected is a very democratic one, which gives the 
people the power to depose their kings for mis- 
conduct or a failure to perform their duty, which 
our author tells us was irequently carried into 
practice. Property was acquired under it pretty 
much as with us under the common law, that is to 
say, by occupation, accession, prescription and 
inheritance. A very beautiful and humane pro- 
vision to be found in the Fuero Juzgo is con- 
tained in book 12, and relates to punishments, 
directing judges in criminal cases to mitigate 
them when the offenders were poor and ignorant. 
A provision which the writer regrets is not the 
law of his own country, and one which, when 
considered together with their many other wise 
and moral provisions, at once proves the true 
greatness of these hardy teutonic people and in- 
spires a permanent regard for both them and 
their institutions. Much more might be cited in 
support and as evidence of their humanity, but 
this writing has already assumed too great a pro- 
roertion, so the reader, in view of what else re- 
mains of other parts of the book to be said, must 
be referred to the work itself if he wishes to know 
more. 


The Roman culture and advancement, hardened 
and coarsened, perhaps, in some respects by the 
Visigothic invasion, but in others purified and 
strengthened by their simplicity and unsophisti- 
cated manners, was next to experience the soften- 
ing influence of Christianity as the church, through 
its clergy, was permitted by degrees to have a 
voice in civil affairs and take action in legislative 
matters, 
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Thus stood the laws, customs and people of 
Spain at the time of the Arabic invasion under 
Taric in 710 and 711 A. D., which was the next 
great race to leave indelible footprints upon the 
Spanish peninsula. Both the Spaniards and Goths 
were routed in July 711, the Gothic King Roderic 
being slain and his followers dispersed. “ This 
battle,” Mr. Walton tells us, “* marked the down- 
fall of the Goths, and led to the rapid subjection 
of Spain, save the Asturias and the Biscayne 
mountains, to Moslem dominion.” It appears, 
however, that the Arabs were also, like the Goths, 
humane and generous to those they conquered. 
Exactly what effect the Arabic dominion had upon 
the existing jurisprudence of Spain is not shown, 
but enough is told of their customs and laws, 
which were in some respects praiseworthy, but in 
others bad, to justify an inference. The Arabic 
khalif, out of respect to the law, we are told would 
okey in person a summons from a judge, and that 
learned, honest and the best men were selected 
from among the rich to fill office, as salaries and 
fees were not paid, that temptation to dishonesty 
and corruption might be avoided, and in the 
author’s own words, “the great desire of all pub- 
lic officers appears to have been to gain an ex- 
tended reputation for wisdom, dignity and 
probity.” On the other hand, their punishments 
were cruel and severe, an example of which is 
g:ven in the amputation of a limb and then plung- 
ing its stump into hot tar or oil, and this for a 
first offense of theft. They also had but little 
regard for women, iooking upon them entirely 
from a physical standpoint. The Koran permitted 
each man to have four wives, which he could di- 
vorce and take back twice at pleasure ere the wife 
could object to living with her husband. 

There existed among their officers of justice 
cue called Mohtesib, whose daily duty was to 
make a tour of their stores and markets and regu- 
late weights and measures, and punish cheating 
and false charging. A position found in most 
civilized communities of the present day, that one 
unlearned in ancient history might infer was of 
modern origin. 

Finally the Spaniards and Goths, who had taken 
refuge in the Asturias and Biscayne movuntains, 
commenced what is known as the reconquest, and 
little by little succeeded in recovering possession 
of their native country, driving the Arabs there- 
from. 

The second part of Mr. Walton’s introduction 
reviews the attempts in the present century te 
establish a constitution for Spain, beginning with 
that of 1812 and coming down to and including 
the adoption in 1876 of the present one. That of 
1812 was very democratic in principle, having for 
its fundamental idea the doctrine that sovereignty 
resides in the people, but it was doomed to be 
overthrown by Ferdinand VII upon his restora- 





tion to the throne in 1814. Several other attempts 
were made at the adoption of a constitution, but 
none were successful until, as stated, the present 
ene was enacted in 1876. This is set out towards 
the conclusion of the introduction, thus giving the 
reader some insight into the supreme law of Spain. 
We find therein some doctrines which are more 
or less familiar, such as “ Laws relating to taxes 
and to the public credit shall first be presented to 
the congress of deputies” or lower house of the 
cortes. In reference to the king, it provides that 
“he has the supreme command of the army ana 
navy, and disposes of the military and naval 
forces.” In him is likewise placed the power of 
granting pardons, and all justice is administered 
in his name, all of which is more or less true of 
the president of the United States. On the other 
hand, there are to be found provisions which are 
unlike anything to which we in America are ac- 
customed. Ifa law fails of passage for any reason 
in any one legislature, it cannot be again intro- 
duced in that legislature. The power to declare 
war and make peace is vested in the king, the 
Spanish constitution only requiring that the cortes 
be notified in writing. And what to us might 
seem strange is the power of the cortes over the 
marriage of the king, its consent being required 
by the passage of a law. Lastly, two material 
differences between the Spanish constitution and 
cur own is a provision relative to the salary of the 
king, which is fixed by the cortes at the beginning 
of each reign, and one which allows the ministers 
of the Spanish cabinet to take part in the discus- 
sions of both houses of the cortes. 

Following the introduction of Mr. Walton’s 
work is given in full the Spanish Civil Code, which 
was enacted in conformity with the provisions of 
the law of May 11, 1888, and approved by royal 
decree on the 24th instant. This code was also 
by royal decree, made the 31st of July 1889, ex- 
tended to the islands of Cuba, Porto Rico and the 
Philippines. 

It is quite voluminous, consisting of 1,976 arti- 
cies, so that to review it at any great length would 
be impossible, but then no review of a book ever 
did it justice, so the writer shall be content with a 
short resumé, asking his readers’ attention to a 
brief comparison of some few of its provisions 
with our own law on the subjects of real and per- 
sonal property, marriage and divorce, capacity to 
contract, and criminal law. Its general principles 
and distinctions between real and personal prop- 
erty are similar to those of our own, as well as are 
those relating to partnership, easements and the 
power to contract and make tsetaments, except in 
the case of the latter the age of majority is 
twenty-three years instead of twenty-one, which 
in reality means more than a difference of two 
years when it is taken into consideration how 
much sooner persons reach maturity in southern 
climates than in northern ones. 
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It will not appear strange for the law of partner- 
ship and easements to be like our own when it is 
rcmembered that the common law of England on 
beth subjects was taken from the Roman civil. 
Two forms of marriage are provided, the canonical 
and the civil, while among some of the peculiar 
provisions relating to divorce is one with reference 
to adultery, the code providing that adultery on 
the part of the wife shall be cause for divorce .in 
every case, but on the part of the husband only 
when public scandal or disgrace to the wife re- 
sults, a provision which, it is needless to say, 
allows a very great latitude to the husband at an 
unfair expense to the wife. Two reasons might 
be presumed for such a doctrine, the one that the 
p:ovision is a relic of the Arabic influence, the 
cther, that same silly notion prevalent throughout 
the world, that woman is to be held to a stricter 
accountability for her actions than a man, which, 
while possibly true in a limited sense, is capable 
cf being carried to an absurd extent, as this clearly 
demonstrates. 

Murder is punished with death, the lesser crimes 
troportionally, and there also exists a provision 
similar to the one of our own Constitution which 
prohibits the passage of ex post facto laws. 

Mr. Walton concludes his work by giving in 
full the constitution of Mexico and that part of 
President McKinley’s message to congress relat- 
ing to Cuba, Porto Rico and the Philippines. On 
the whole, the book fills very well the gap made 
in American legal works by the acquisition of our 
new territories, and deserves to find a place in the 
library of every American lawyer and statesman 
whose practice may lead him into an investigation 
of the Spanish laws to be by us enforced in the 
West Indies and the Philippines, as it displays 
tact, learning and industry. 

F. S. Key Sita. 

Wasuincton, D. C., May Ist, 1900. 





Literary Dotes 


In his book, “ Brook Farm,” the author, Mr. 
Lindsay Swift, gives a delightful description of 
the most original community which was ever 
formed in this country. The individuals compos- 
ing it have all been so prominently identified with 
American literature that the story of this episode 
in their lives cannot fail to be of interest to all 
readers. Mr. Swift deals not only with Brook 
Farm as an experiment, but gives a most enter- 
taining account of the characteristics of those con- 
nected with it. 

In the Review of Reviews for May there is 
editorial comment on Admiral Dewey’s candidacy; 
on the government of Puerto Rico under the law 
recently passed by congress; on the proposed gov- 
einment of Alaska, and on the developments of 
the month in financial and industrial circles. 





Other topics treated in ‘“ The Progress of the 
World” are the rush to Cape Nome, fox-breeding 
in Alaska, the April elections, the epidemic of 
strikes, the opening of the Paris fair, the military 
operations in South Africa, and the Delagoa Bay 
award. 


Mr. Melvil Dewey has just issued the list of fifty 
best books published during the past year, and 
pronounced by a plebiscite of librarians to be the 
best selections to be added to a village library. 
Heading the list with twenty-five per cent. of the 
votes is “ Richard Carvel,” and Marion Craw- 
ford’s “ Via Crucis” comes third, while among the 
other forty-eight are Mrs. Alice Morse Earle’s 
“Child Life in Colonial Days,” Mrs. Mabel Os- 
good Wright’s “ Wabeno, the Magician,” Prof. 
L. H. Bailey’s “ Principles of Agriculture,” Dr. 
Van Dyke’s “ Gospel for a World of Sin,” and 
Norman Hapgood’s “ Abraham Lincoln, the Man 
of the People.” The Macmillan Company, who 
have the good fortune to publish the above-men- 
tioned books, published ten per cent. of those 
chosen last year for the same purpose. 

In beginning the second year of his editorship 
of the North American Review, Mr. Harvey 
makes it clear that, so far from lowering the loity 
standard he has set for that great magazine, he 
aims at even higher achievements than he has yet 
“accomplished. It is safe to say that there is now 
no publication of its kind in the world which 
compares with the Review in its prompt and illu- 
minating discussion of the more important topics 
©: the times, and in the commanding authority of 
its contributors, Next to the South African war, 
which has been dealt with at great length and 
from all possible points of view in previous issues 
of the Review, perhaps the subject which pro- 
vokes the most solicitous speculation at the present 
juncture is “ The Situation in the Far East,” and 
the May number opens with four illuminating 
articles on that topic. 


“The Farmstead” is the title of a new volume 
in the Rural Science Series which has just been 
issued by the Macmillan Company. The author, 
I. P. Roberts, director of the College of Agricul- 
ture, Cornell College, explains how the gains 
from farming may be applied to the making of 
comfortable and attractive homes. While not 
holding out the hope that the farm will become 
the theater in which to accumulate wealth, he 
shows that the farmer, in the great majority of 
cases, fails to find happiness because he does not 
really know how to live. The author discusses 
the location of the house, the layout of the 
grounds, the details of construction of houses and 
farm buildings, the planning of the barns, the 
scheme of fields and fences, and the furnishing 
and sanitation of the home. It is a book of advice 


for every one who lives on the farm or who con- 
templates country life, and is profusely illustrated. 








